
Shri
Harkishen

Dass
v.

Shri Kirpal 
Shah

Kapur, J.

1955

March, 2nd

set aside the award which was dismis
sed on the 6th February 1948 by the 
Lahore High Court in default the time 
will begin to run from that date and 
that the Privy Council judgment and 
the decision of the Supreme Court 
would apply to such cases; and

(2) the decision of the appeal need not 
necessarily be on merits, but even if 
it is dismissed in default, Article 182 (2) 
will be applicable.

1 would therefore allow this appeal, set aside 
the order of the executing Court and order that 
the execution application should be proceeded 
with in accordance with law.

The parties will bear their own costs.

The parties have been directed to appear in 
the Executing Court on the 28th February 1955.
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MISRI LAL and another,— Appellants 

versus

HARI PARSHAD and VED PARKASH,—Respondents 

Regular Second Appeal No. 324 of 1952

Bengal Regulation (XVII of 1806)—Sections 7 and 8— 
Methods of redemption provided in Section 7 not properly 
enumerated in the notice under Section 8—Notice, whether 
invalid—Absence of direct evidence of demand after 50 
years before notice under section 8—Whether renders the 
notice a nullity—Whether it is necessary for the mortgagee 
who has taken foreclosure proceedings to complete his 
title thereafter by bringing a suit for possession or declar
ation.
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Held, that the incomplete description of the method of 
redemption in the notice did not affect the validity of the 
notice.

Held further, that application for foreclosure contains 
the allegation that demands for the payment of mortgage 
debt had been made and refused and this allegation was 
not contested by the mortgagor. Moreover, direct evidence 
of any such demands could hardly be expected to be pro
duced after a lapse of more than fifty years.

Held also, that the proprietary title of the mortgagee 
or conditional vendee is called into existence at the moment 
when the right of redemption is extinguished, and that 
extinction occurs as soon as foreclosure has been effected 
in accordance with the requirements of the Regulation, and 
it is immaterial whether a regular suit is instituted sub- 
sequently either by the vendor or by the vendee.

Ali Abbas and another v. Kalka Prasad (1), Atar Singh 
v. Ralla Ram (2), Dhum Chand v. Kishan Chand and others 
(3), followed; Behari Lal v. Balmokand and others (4),
Ahsan Elahi v. Alla-ud-Din (5), and Tara Chand v. Chiman 
and another (6), considered.

Second appeal from the decree of Shri J. S. Bedi, Dis- 
trict Judge, Ambala, dated the 11th day of February, 1952, 
affirming that of Shri Jasmer Singh, Sub-Judge, 1st Class,
Jagadhri, dated the 15th May, 1947, dismissing the suit with 
costs throughout.

C. L. Aggarwal, for Appellants.
F. C. Mital, for Respondents.

J udgment

F alshaw, J.—This second appeal has arisen in Falshaw, J 
the following circumstances. By a registered 
deed dated the 4th of February 1887 Chhaju Mai, 
the grandfather of the plaintiffs and one of the 
defendants, mortgaged four shops and a haveli 
for Rs. 1,500 in favour of the predecessor-in
interest of defendants Nos. 1 and 2, one condition

(1) I.L.R. 14 All. 405
(2) 103 P.R. 1901
(3) A I.R: 1934 Lah. 436
(4) A.I.R. 1926 Lah. 112
(5) A.I.R. 1932 Lah. 209
(6) 3 PLjR. 1912

v o l . v m ]



Misri Lai 0f the mortgage being that the mortgagor was to 
and ^another re(j eem  the mortgaged property within five years 

Harl and in case of his failure to do so the mortgage was 
Parshad and to be treated as a sale deed. On the 30th of June 
Ved Parkash ^893, after the expiry of the period of five years
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Falshaw, J. specified in the mortgage deed, the mortgagee 
made an application to the District Judge at 
Ambala under, sections 7 and 8 of Regulation 17 of 
1806, for the issue of a notice of foreclosure to the 
mortgagor. Such a notice, which was accompa
nied by a copy of the application and a copy of 
the mortgage deed, was duly served on the mort
gagor on the 13th of July, 1893, and on the report 
of this service the District Judge on the 14th of 
October 1893 passed an order that the notice had 
been served and consigned the file to the Record 
Room. The present suit was instituted by the 
plaintiffs for the redemption of the mortgage in 
January 1945. Naturally they were met with the 
plea raised by the successors of the mortgagee 
that according to the terms of Regulation 17 of 
1806, on the failure of the mortgagor to pay or 
tender the amount due on the mortgage or to de
posit it in Court within one year of the service of 
the notice in 1893, the conditional mortgage had 
become a sale in favour of the mortgagee and 
therefore the mortgage was no longer open to 
redemption. In their replication the plaintiffs de
nied that foreclosure proceedings had been taken 
and the only issue framed by the trial Court was—

Did the mortgagee give a notice of foreclo
sure to the mortgagor in accordance 
with the terms of the mortgage as 
alleged and so the relationship of mort
gagor and mortgagee has ceased to 
exist?

The facts relating to the service of the fore
closure notice were fully proved and the various
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objections raised by the plaintiffs to the validity 
of the notice were overruled by the trial Court 
which accordingly dismissed the suit. In a some
what perfunctory judgment in which the points 
in dispute have hardly even been mentioned much 
less discussed the learned District Judge dismissed 
the plaintiffs’ first appeal.

The three chief grounds on which the find
ing of the Courts below in the defendants’ favour 
is attacked are that the notice served in 1893 was 
defective, that it was not proved that any demand 
had been made before the notice was served and 
that the mere carrying out of the formalities re
quired by the Regulation of 1806 did not automa
tically transfer ownership.

The first of these objections is that in section 
7 of the Regulation reference is made in connec
tion with redemption of a mortgage of this kind 
to payment, tender or deposit in Court, and in 
section 8, which deals with the procedure in the 
Court of the District Judge, it is provided that on 
receiving an application from the mortgagee the 
Judge should send the mortgagor a notice that if 
he shall not redeem the property mortgaged in 
the manner provided for by the foregoing section 
within one year from the date of the notification, 
the mortgage will be finally foreclosed, and the 
conditional sale will become conclusive. In the 
notice issued in the present case it appears that 
the mortgagor was told that he should either pay 
the amount due on the mortgage to the mortgagee 
or deposit it in Court within one year, and ten
dering was not mentioned. At the same time 
the notice was accompanied by a copy of the ap
plication which clearly refers to the terms of 
section 7 as well as by a copy of the mortgage 
deed. Reliance on this point was placed on the

Misri Lai 
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Ved Parkash

Falshaw, J.
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decision of Chevis J. in Tara Chand, v. Chiman 
and another (1) in which the notice called on 
the mortgagor either to pay the whole debt with 
interest to the mortgagee or his representative, as 
provided in section 7 of Regulation 17 of 1806, so 
that the payment be perfectly proved, or deposit 
the debt in the Court of the District Judge. The 
learned Judge held that this was a defective notice 
as it did not specifically mention the method of 
tender and therefore it vitiated the foreclosure 
proceedings. This decision was considered by 
Tek Chand and Coldstream, JJ., in Dhum Chand 
v. Kishan Chand and others (2), along with 
other cases. In that case also it appears that the 
methods of redemption provided in section 7 were 
not properly enumerated in the notice issued 
under section 8 of the Regulation. There "refe
rence was made to section 7 and it was held that 
the incomplete description of the method of re
demption in the notice did not affect the validity 
of the notice. On the whole I am of the opinion 
that the provisions of the Regulation were suffi
ciently complied with in this respect in the pre
sent case.

The next point relates to the absence of any 
direct evidence, which could hardly be expected 
to be available when the present suit was pend
ing, regarding any demand made before the notice 
vas covered under section 8. On this point re
liance is placed on the decisions in Behan Lai v. 
Balmukand and others (3), and Ahsan Elahi v. 
Alla-ud-Din (4). In the first of these cases 
Campbell, J.. held that the party who relies on 
foreclosure proceedings, having effected forfei
ture of the estate of the mortgagor, has to prove
~”” a )  3 P.L.R. 1912

(2) A.I.R. 1934 Lah. 436
(3) A.I.R. 1926 Lah. 112
(4) A.I.R. 1932 Lah. 209



affirmatively the due performance of every condi- Misri Lai 
tion necessary to establish under the Regulation, and anothei 
and unless the party who sets up due service of 
the notice under Regulation 17 proves affirma- Parshad and 
tively that actual demand of payment was made Ved Parkash 
from the mortgagor before application was made Falshaw j  
for the foreclosure the notice was held to be nul
lity. It is. however, worthy of note in this case 
that the suit was brought in 1919 for redemption 
of a mortgage of a house effected in 1901, but the 
foreclosure proceedings were only alleged to have 
taken place thirteen months before the suit, and 
notice being said to have been served on the 9th 
of February 1918, and therefore if the defendant 
who relied on the foreclosure proceedings suffer
ed for his negligence in failing to lead any evi
dence on this point, he had only himself to blame.
I would certainly have no hesitation in agreeing 
with the learned Judge that such evidence must 
be led where it is available. In the other case 
cited Din Mohammad J. followed the same prin
ciple, but there again it appears that the foreclo
sure proceedings had only taken place in the year 
preceding the institution of the suit, which in that 
case was brought by a transferee from the origi
nal mortgagee in order to enforce the foreclosure.
As against this there is the view of Wazir Hasan 
and Gokaran Nath Misra, JJ., in Khanna Singh 
and others v. Gulzar Singh and others (1), to the 
effect that although the making of a demand for 
repayment of the mortgage-money previous to 
the filing of an application for foreclosure is an 
act to be performed by the mortgagee, and there 
can be no presumption from the fact of the appli
cation having been made and the consequent pro
ceedings taken thereon that such a demand was 
made by the mortgagee, where a mortgage was 
executed in 1868 and foreclosure proceedings
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(1) A.I.R. 1927 Oudh 502



Misri Lai taken in 1879, direct evidence as to the demand 
and another cannot be reasonably expected so late as in 1924.

Hari The application filed in the present case in con- 
Parshad and nection with foreclosure proceedings clearly con- 
Ved Parkash tains the allegation that demands for payment of
Falshaw j. ^ e  mortgage debt had been made and refused, 

and if this allegation had been untrue I should 
have expected the mortgagor to come forward and 
contest the proceedings on this ground, but he 
did not do so, and on the whole I am inclined to 
share the view of the learned Judges of the Oudh 
High Court on this point that direct evidence of any 
such demands could hardly be expected to be pro
duced by the defendants after a lapse of more than 
fifty years.

The next point raised was that in spite of the 
apparently clear terms in which the concluding 
portion of section 8 of the Regulation is couched, 
it is nevertheless necessary for a mortgagee who 
has taken foreclosure proceedings to complete his 
title thereafter either by bringing a suit for pos
session or for a declaration according to whether 
he is in possession or not of the property. This 
argument is based entirely on the decision of 

the Privy Council in Forbes v. Ammeroonissa 
Begum (1) to the effect that the general effect 
of these Regulations (i.e. 1 of 1798 and 17 of 1806) 
is that if anything be due on the mortgage and 
the mortgagor make no deposit or an insufficient 
one, the right of redemption is gone at the expi
ration of the year of grace, but the title of the 
mortgagee is not completed and he must bring 
a suit to recover possession if he is out of posses
sion or obtain a declaration by the Court of his 
title if he is in possession. This decision would 
at first sight appear to settle the matter, but as 
a matter of fact it appears that the point is not
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so simple and this decision has been considered Misri Lal 
and explained by later decisions of the Indian and another 
High Courts. Five Judges of the Allahabad High Hari 
Court had it under consideration in Ali Abbas Parshad and 
and another v. Kalka Prasad (1) when the ques- Ved Parkash 
tion arose in connection with the starting point Falshaw, JV 
of limitation in a suit for pre-emption, and it was 
held that in a suit for pre-emption of the mort
gaged property the title of the conditional vendee 
became absolute on the expiration of the year of 
grace and that the plaintiff’s right of pre-emption 
accrued and limitation began to run against him 
from the expiration of such year of grace. For 
the explanation of the Courts not following the 
rule in Forbes v. Ammeroonissa Begum (2), refe
rence was made to an earlier decision of the 
Allahabad Court in Jeorakkun Singh v. Hookam 
Singh, particulars of which have not been set 
out, nor is it available, but the explanation can 
be found set out in the decision of a Full Bench 
of the Chief Court in Atar Singh v. Ralla Ram 
(3). In this decision Clark C.J. and Reid and 
Maude JJ. followed the view of the Allahabad 
Court and held that the right of pre-emption 
accrues and limitation begins to run against a 
pre-emptor in the case of foreclosure of a mort
gage by conditional sale from the date of the ex
piration of the year of grace allowed to the mort
gagor under Regulation 17 of 1806. Reference 
was made to the judgment of the Privy Council 
which was apparently based on what was des
cribed as Circular Order No. 37 of the 22nd July 
1813. The matter is dealt with in the following 
passage—

“A reference to the Circular Order allud
ed to by their Lordships shows that the

i

(1) I-.L.R. 14 All. 405
(2) 10 Moore’s Indian Appeals 340
(3) 103 P.R. 1901
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Sudder Court at Calcutta had found it 
necessary to disabuse the Bengal Zillah 
and City Judges of an idea which had 
taken root that the Regulation of 1806 
conferred upon them the power of 
summarily putting a vendee into “pos
session of lands conditionally sold; and 
the Sudder Court laid down that the 
Regulation did not vest the Judge with 
authority to dispossess the seller and 
give up the lands to the purchaser. The 
judgment of the Privy Council affirms 
that view, stating that the functions of 
a Judge under the Regulation are pure
ly ministerial, and adds, what I under
stand as meaning that if a mortgagee, 
after having complied with the require
ments of the Regulation, wishes to ob
tain possession, he must bring a regular 
suit, and similarly if, while in posses
sion, he wishes to acquire a formal de
claration of title, he can only do sov 
through the medium of the regular tri
bunals. This is the interpretation which 
the Allahabad High Court has put upon 
the decision of the Privy Council— 
Jeorakhun Singh v. Hookam Singh 
and it appears to me to be the only 
interpretation which will harmonize 
with the concluding words of section 8 
of the Regulation that if certain condi
tions are not fulfilled, The mortgage 
will be finally foreclosed and the condi
tional sale will become conclusive’.”

It was therefore held that the proprietary title 
of the mortgagee or conditional vendee is called 
into existence at the moment when the right of 
redemption is extinguished, and that extinction
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occurs as soon as foreclosure has been effected in Misri Lai 
accordance with the requirements of the Regula- and another
tion, and it is immaterial whether a regular suit HV  
is instituted subsequently either by the vendor p^shad* and 
or by the vendee. This appears to furnish a full Ved Parkash 
answer to the objection of the appellants on this :
point. Falshaw, J.

One other point which was dealt with by 
the trial Court but is not referred to by the learn
ed District Judge needs discussion. In their repli
cation to the written statement of the defendants 
raising the plea that redemption was no longer 
possible in consequence of the foreclosure pro
ceedings the plaintiffs simply denied that fore
closure proceedings had in fact taken place. 
When the defendant appeared as a witness no 
question was put to him in cross-examination 
regarding any previous litigation between the 
parties, and after the close of the defendants’ evi
dence the plaintiffs said that they did not wish 
to lead any evidence. Thereafter, however, an 
application was put in and the plaintiffs were al
lowed' to file certified copies of an order by Mr. 
A Seymour, Sub-Judge, Ambala, dated the 18th 
of March 1913 and of a statement made on the 
same day by Mr. Tulsa Singh, Pleader. The order 
and the statement certainly seem to refer to exe
cution proceedings between the present parties 
or their predecessors regarding a decree obtained 
in 1899 by the original mortgagee against the ori
ginal mortgagor, and the house in dispute seems 
to be part of the mortgaged property. There is 
no doubt that the pleader representing the pre
sent defendants made a statement in which inter 
alia he said that the mortgage had become a 
simple mortgage and the mortgagee had lost the 
right to enforce the term regarding conditional 
sale by not taking legal steps within twelve years
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Misri Lai of the foreclosure proceedings. On the strength 
and ^another q£ these copies it seems to have been argued that 

Hari the defendants were estopped from setting up the 
Parshad and foreclosure proceedings as a defence in the pre- 
Ved Parkash sent sujt f0r redemption.
Falshaw, J. In the first place it is difficult to see how this 

point was allowed to be raised without the plain
tiffs being made to alter their pleadings and with
out framing an issue on the point and in the 
second place it is difficult to hold that the defen
dants are in any way estopped. The order of the 
Sub-Judge leaves in obscurity the exact nature of 
the dispute between the parties since, although 
the point before him seems to have been whether 
the house should be permitted to be sold or not in 
execution, the first part of the judgment clearly 
refers to the decree being executed as one for 
possession of the house in dispute, and the latter 
part of the judgment refers to the decree as being 
not a simple money decree but one “to enforce 
the mortgage of 1887,” which I find incompre
hensible. Moreover the statement of the law 
given by the Pleader representing the defendants 
appears to be wrong in view of my discussion 
above on the effects of foreclosure proceedings 
and no party can be estopped by a wrong state
ment by counsel on a point of law. The result is 
that I dismiss the appeal, but in the circumstan
ces leave the parties to bear their own costs in 
this Court.

CRIMINAL REVISION 
Before Kapur, J.

PALA SINGH,—Petitioner 
versus

Shrimati RAM KAUR,—Repondent 
Criminal Revision No. t>82 of 1954

1955

March, 11th

Code of Criminal Procedure (Act V of 1898)—Section 
■488—Application for arrest in execution of an order under 
section 488—Defence inability to pay—Whether plea suffi
cient to bar the application for arrest.


